from the roadway surface to the bottom of the ditch is 8 feet
(exhibit R-3; Tr. 35).  The inspector's estimate of the depth
of the ditch at the points where the roadway crossed at 10 to
12 feet, and possibly 8 feet.  While it is true that the road-
way in question was generally on level ground, I conclude and
find that the 15 feet portion of the roadway crossovers which
continued across the ditches were elevated within the scope
and meaning of section 56.9022, and the respondent's asser-
tions to the contrary are rejected.

With regard to the alleged inadequacy of the berms which
were in place, I find the inspector's testimony that portions
of the berms had eroded or slid over the roadway to the point
where- they were either non-existent or too low to restrain a
vehicle from going into the ditch to be credible.  The respon-
dent has not rebutted or denied the fact that the berms had
slipped or eroded away.  Further, I agree with the inspector's
assessment of the potential hazard presented at the cited loca-
tions at the points where the elevated roadway crossed over
the adjacent ditch areas which were 8 to 12 feet deep.  I con-
clude and find that the inspector's belief that a vehicle
driving across those locations would likely overturn and cause
an accident with resulting injuries to the driver if it went
into the ditch was reasonable.  I further conclude and find
that the petitioner has established that the eroded and
non-existent berms at the cited locations adequately and rea-
sonably support the inspector's conclusion that the berms
were inadequate.  Accordingly, the citation IS AFFIRMED.

Size of Business and Effect of Civil Penalties on the
Respondent's Ability to Continue in Business

The parties have stipulated that the respondent is a
medium-sized operator.  Respondent has advanced no argument
or evidence to establish that the payment of the civil
penalties which have been proposed will adversely affect its
ability to continue in business.  I conclude and find that
the civil penalties which have been assessed for the viola-
tions will not adversely affect the respondent's ability to
continue in business.

History of Prior Violations

The computer print-out summarizing the respondent's com-
pliance record for the period April 23, 1984 through April 22,
1986, reflects that the respondent paid civil penalty assess-
ments totalling $8,672, for 43 violations, 17 of which are
paid "significant and substantial" (S&S) violations.  For an
operation of its size and scope, I cannot conclude that the
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